
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1072
Main Petitioner: Councillor Frank Docherty 
Subject: Calls on the Parliament to take steps to enable John Wheatley 
College to be able to comply fully with the “Charities Test” established under 
the terms of the Charities and Trustee Investment (Scotland) Act 2005.  
 
The Charity Test 
 
The Charities and Trustee Investment (Scotland) Act 2005  came into force in 
April 2006 and introduced a new statutory definition of a charity in Scotland as 
‘A body entered on the Scottish Charity Register’. Section 5 of the Act states 
that applicants for charitable status must pass ‘the charity test’, in order to be 
entered on the register by the Office of the Scottish Charity Regulator 
(OSCR).  
 
The charity test is a two-part test. Firstly, it needs to be established that a 
body only has charitable purposes, and then it needs to be determined that 
the body provides public benefit. 
 
Charities that already existed were automatically entered onto the register. 
However, all charities, including Scotland’s colleges, are required to 
demonstrate that they pass the charity test, and the OSCR has an obligation 
to review entries in the register from time to time, removing organisations from 
the register who no longer meet the charity test. 
 
In December 2006 eight individual charities volunteered to take part in a 
‘rolling review’ pilot, of which John Wheatley College was one. Further 
Education Colleges had been highlighted by OSCR as a priority for the rolling 
review, due to the specific risk that their constitutions may allow Ministers to 
direct or control their activities. To be a charity in Scotland, an organisation 
needs to be independent from the control of Scottish Ministers or a Minister of 
the Crown. 

Following the pilot, the OSCR ruled that the John Wheatley College did not 
meet the charity test because its constitution permits Scottish Ministers to 
direct or otherwise control its activities. This ruling means none of Scotland's 
colleges would currently pass the charity test and would have their charitable 
status removed, which would result in a loss of an important income stream 
for colleges. 

Scottish Government Action 

The Scottish Government’s publication 'Principles and Priorities: The 
Government's Programme for Scotland', published in September 2007, 
pledged to introduce any legislation which is necessary to support a decision 
that the charitable status of colleges is retained. 

http://www.scottish.parliament.uk/business/petitions/docs/PE1072.htm
http://www.opsi.gov.uk/legislation/scotland/acts2005/20050010.htm
http://www.scotland.gov.uk/Publications/2007/09/05093403/4
http://www.scotland.gov.uk/Publications/2007/09/05093403/4


 

On 30 October 2007, the Cabinet Secretary for Education and Lifelong 
Learning announced Government support to ensure that the 39 incorporated 
colleges retain their charitable status. She said 

"I want no-one to be in any doubt about our intention to ensure that colleges 
will remain as charities. There are different options available to us and we are 
reviewing these with the sector’s stakeholders. This is an issue we want to 
resolve as quickly as we can and I intend to reach a decision by the end of 
December at the latest and commence any necessary legislative steps in the 
New Year."  

Ministers have essentially two options.  They can amend or remove the 
powers in question in a way which the Regulator considers acceptable.   
Alternatively, they could exempt colleges from the standard requirements to 
be a charity.  It is considered that either option can be achieved by an Order 
which would be subject to affirmative resolution procedures, rather than 
requiring primary legislation.    
 
 
 
Fiona Mullen  
Senior Research Specialist 
9 November 2007 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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